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RECENT CASE NOTES 417 

In the principal case, the plaintiff attempted to establish a violation of her right 
to receive her son's body for burial by showing a failure by the defendant to 
notify her of his death. As the court points out, a failure to notify — a mere 
omission — is a very different act on the part of the defendant from an affirmative 
mutilation or withholding of the body. Cf. Doxtator v. Chicago etc. Ry. Co. 
(1899) 120 Mich. 596, 79 N. W. 922. Only rarely does the law of torts hold a 
person liable for mere nonfeasance. See Bigelow, Torts (8th ed.) in. For an 
interesting case holding a carrier liable for the affirmative act of burying a 
deceased passenger at sea, see Finley v. Atlantic Trans. Co. (1917, N. Y.) 115 
N. E. 715, commented upon in 26 Yale Law Journal 790. 

Trials — Misconduct of Jury — Statement by Juror of Facts not in Evi- 
dence. — The defendant was convicted of manslaughter for the death of a child 
run over by his automobile. There was conflicting evidence as to whether the 
defendant was intoxicated at the time. During the jury's deliberations two of 
the jurors made statements to the others in regard to their own knowledge of 
the defendant's habits of intoxication. After a verdict of guilty the defendant 
moved for a new trial and presented a juror's affidavit that these statements had 
induced him to change his vote. Held, that the defendant was entitled to a new 
trial. State v. Salmer (1917, la.) 164 N. W. 620. 

The majority of the states have followed the doctrine laid down by Lord 
Mansfield, that the affidavit of a juror in regard to the jury's misconduct will 
not be received. See Vaise v. Delaval (1785, K. B.) 1 T. R. 11. For recent cases 
on both sides, see State v. Ausplund (1917, Oreg.) 167 Pac. 1019, and Barber v. 
Emery (1917, Kan.) 167 Pac. 1044. The cases considering what misconduct, so 
proved, will be ground for new trial are therefore limited to a few jurisdictions, 
including Iowa, Kansas, Nebraska, Tennessee, Texas, and the federal courts. A 
statement of facts not offered in evidence, when made by a juror during the 
deliberations of the jury, is a plain violation of the theory of the "hearsay" rule. 
See 2 Wigmore, Evid. sec. 1362. Moreover, the accused has a right of cross- 
examination and quite generally by constitutional guaranty the right of con- 
frontation. See People v. Schallman (1916) 273 111. 564, 113 N. E. 113; Morris 
v. United States (1907, C. C. A. 5th) 149 Fed. 123. There has been some dif- 
ference of opinion whether the law will presume that the verdict was influenced 
by statements by a juror of facts not in evidence; but the bulk of authority is 
that the statement must be of such weight that it might reasonably be calculated 
to influence the verdict. Douglas v. Agne (1904) 125 la. 67, 99 N. W. 550. In 
the majority of the cases in which a new trial was ordered there was a conflict 
of evidence and it appeared affirmatively that the juror's improper statement 
influenced the verdict. State v. Wegener (1917, la.) 162 N. W. 1040, 1042 ; Ham- 
bright v. State (1905) 47 Tex. Cr. 518, 84 S. W. 597. There is found in a number 
of cases, a strong suggestion that a different rule might be applied in civil cases. 
See State v. Wegener (supra). It is true that criminal cases present a stronger 
case, since confrontation is then quite generally a matter of constitutional guar- 
anty; but though in civil cases confrontation of witnesses by the party may be 
dispensed with, the right to cross-examination has been universally recognized 
as a basis for many of the rules of evidence. On principle, therefore, it would 
seem that no distinction should be made between civil and criminal cases in 
respect to misconduct which should be the ground for a new trial. 

Trusts— Constructive Trusts— Absolute Devise on Oral Trust.— A hus- 
band by will left real estate to his wife. On the face of the will the devise 
was absolute, but at the time of the execution of the will the wife orally 
promised the husband that the property would be kept intact and on her death 



